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ABSTRACT

The interpretation of sanitary and phytosanitary measures in an international
trade law context has always been problematic. The SPS Agreement, operating within
the World Trade Organization’s treaty framework, sets some basic rules, but many trade
agreements contain their own SPS chapters as well. Ever since the separation of the EU
and the UK, SPS measures have been a hot topic between the two sides, both considering
the matter to be of particular importance. The purpose of this article is to examine how
advanced the EU-UK TCA'’s SPS chapter is, in comparison to both the SPS Agreement and
the EU-Canada CETA agreement. During this process, we will also identify potential is-

sues and, in the conclusion, we will attempt to answer how these issues could be resolved.
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I.  INTRODUCTION

Sanitary and phytosanitary concerns have long been a major aspect of
trade negotiations. In past eras, trade networks often brought disease and
vermin alongside them, and sometimes caused significant harm to either
public health or the local ecosystems in the process. Therefore, it is unsur-
prising that protecting against such concerns would be one of the fulcrums
of modern international trade-related legislation. The primary modern
method of achieving this is via the so-called SPS measures, measures which
relate to the protection of human, animal and plant health via regulating
trade, principally in the sector of agriculture, but not exclusively.

The existence of these SPS measures in turn caused a problem. Every
country has different standards, different demands and different perspec-
tives on the necessary levels of protection. During the 20th Century, at-
tempts were made to somewhat harmonize these measures. The General
Agreement on Tariffs and Trade (GATT) itself contained a clause in Article
XX (regarding General Exceptions) that made it possible for member states
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to introduce restrictions on international trade, if they were necessary to protect
human, animal or plant life or health. However, the GATT quickly proved insuffi-
cient in handling this rather sensitive topic, and thus, the SPS Agreement was born, a
specialized agreement, part of the World Trade Organization’s (WTO) treaty system
that contained more specific rules compared to the GATT, notably also demanding
a higher level of scientific proof as justification for introducing SPS measures. It be-
came a useful general framework for handling such issues, though individual trade
agreements between given countries sometimes included SPS chapters designed to
provide a greater level of cooperation than the SPS Agreement.

Recently, the question of SPS measures in the context of the UK has become
rather relevant for the EU once again, as the UK is preparing to introduce tighter
SPS restrictions on both animal and plant products arriving in the UK, starting
from the end of October 2023.11 Thus, it would be an appropriate moment to
analise the existing situation on SPS regulations between the two sides. One of
the most convenient formats for such an analysis would be a comparative study.

Therefore, two trade agreements will be at the centre of this study. The first
is the Comprehensive Economic and Trade Agreement (CETA), which was signed
between the EU and Canada in 2016. The second is the EU-UK Trade and Cooper-
ation Agreement (EU-UK TCA), which was signed between the EU and the Unit-
ed Kingdom as a trade-related addendum to the Brexit affair. These agreements
have sometimes been compared to each other, and indeed, both contain explicit
SPS chapters. However, on one hand, we have a country on a different continent
that was never really part of the European community. On the other hand, we
have the UK, which had been a member of the EU for decades and participated
previously in its Single Market. Therefore, it would be common sense to assume
that the level of cooperation on SPS measures would be deeper in the latter case,
if only because of shared legal and economic history, and the UK carrying over
much of the EU-level food regulations that would be qualified as SPS measures
under international trade law. As for why the CETA was chosen for this study,
the answer is that despite the aforementioned differences, Canada and the UK
are both Atlantic countries with an Anglo-Saxon legal culture. The difference of
course, as noted, is that the UK spent decades as part of the European project,
and harmonized its legal system with the EU, whereas Canada naturally did not.
This difference lends itself to the hypothesis the study presents below.

Thus, our hypothesis is this: given the closer economic, historical and legal ties
between the UK and the EU compared to Canada and the EU, the EU-UK TCA’s SPS
chapter should include a deeper level of cooperation compared to the equivalent
SPS chapter of the CETA. The testing of this hypothesis is a simple matter: as previ-
ously mentioned, we will use the comparative method, contrasting the respective
SPS chapters with each other and evaluating the level of cooperation between the
member states in each. The baseline is naturally the WTO SPS Agreement.

[1] ASD Group: Brexit: New obligations for exporters to the UK from the end of October 2023, 2023.
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The structure is thus also a given. We will begin with a brief contextualiza-
tion, providing a general view of the SPS Agreement to the reader, before pro-
ceeding to examine and contrast the CETA and EU-UK TCA SPS chapters. We
have to note here that the purpose of this study is not the exact reproduction of
the highly complex and manifold SPS regulations on the side of the EU, the UK or
Canada. As the conclusion of this short study, we will determine whether the hy-
pothesis held up, and whether any further negotiation on SPS matters between
the EU and the UK is warranted, especially given recent events.

II. DEFINING THE BASELINE: THE WTO SPS AGREEMENT

Our objective in this chapter, as stated in the introduction is to provide a gen-
eral context to the reader, a baseline against which we can evaluate both the
CETA and the EU-UK TCA. It is not our purpose here to provide an in-depth anal-
ysis of the SPS Agreement’s history and contents. It would not only be beyond the
scope of this short study, but also widely covered by international scholarship in
the past decades.?

Therefore, to identify this baseline, it would be most useful to determine the
key characteristics of the SPS Agreement and examine it from the perspective
of being a framework for international coordination in the field. The first step
here would be to identify what constitutes an SPS measure in the context of the
study and the SPS Agreement itself. Annex A (Definitions) of the SPS Agreement
provides a lengthy definition for the term. To sum it up, an SPS measure is a
trade-affecting government measure (whether it is a law, a decree, or any other
regulation or measure) that is applied with several possible justifications, prin-
cipally to protect human, animal or plant life or health from various threats, in-
cluding diseases, pests and contaminants.

Human health in the context of the SPS Agreement specifically refers to the
concept of public health. There is more controversy regarding the interpreta-
tion of animal health, by contrast, with some (such as the European Commis-
sion) generally taking the stance that any alteration of an animal’s normal func-
tions could be considered potentially harmful, and therefore a threat to animal
health, while other interpretations take a narrower view: absence of disease.
Regardless, animal health as a concept necessarily includes all measures related
to the health of livestock, domestic animals, aquatic animals and wild animals.
In a similar fashion, plant health-related measures naturally cover both wild and
commercial plants.®

[2] See as examples: Epps, 2008; Gruszczynski, 2010; Henson - Loader, 1999, 355-369.; Alemanno,
2007, 225-290.

[3] Epps, 2008, 10-12.
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Now that we have briefly established what sort of measures the SPS Agree-
ment covers, we can move on to examining the key aspects of the treaty. In the
author’s opinion, these would be risk assessment, harmonization, equivalence,
transparency, control, inspection and approval procedures, and regional adap-
tation. The SPS Agreement also covers some other topics, such as technical assis-
tance, but these will not be our focus here. Instead, if necessary, we will mention
these more miscellaneous aspects of SPS regulation in the following chapter as
part of our comparison.

Risk assessment is a central part of the SPS Agreement and governs the gen-
eral method member states should use to assess health-related risk, determine
the appropriate level of protection and formulate SPS measures. Article 5 of the
SPS Agreement (divided into eight paragraphs) concerns this topic, but we must
also mention Article 2.2 here. This latter paragraph clarifies that SPS measures
should only be applied to the extent necessary to protect human, animal or plant
life or health, are based on scientific principles and that they are not maintained
without sufficient scientific evidence. This clause (part of the general obligations
of member states) serves as the basis of Article 5, which expands upon this topic
in greater detail, and thus the two should be read together. Let us note the
key elements of this article. First, that SPS measures are to be based upon an
assessment that also considers practices developed by relevant international
organizations (5.1). Second, assessment must take into account available scien-
tific evidence, as well as various other factors, such as the prevalence of specific
diseases or pests (5.2). Third, economic factors should be also considered when
conducting the assessment (5.3). Fourth, negative trade effects must be mini-
mized when formulating SPS measures (5.4). Fifth, avoidance of discrimination
and disguised restrictions on trade (5.5). Sixth, SPS measures are no more re-
strictive to trade than necessary to achieve their SPS goals (5.6). Seventh, rules
for provisional SPS measures where scientific evidence is insufficient (5.7).
Finally, rules for requests of explanations if another member state believes that
the SPS measure is overly constraining its exports and is not based on relevant
international standards (5.8). We should especially highlight the aspect of sci-
entific evidence here. The SPS Agreement demands a higher level of scientific
evidence as justification for implemented measures compared to Article XX of
the GATT, or other WTO treaties in general. The rationale behind this is the as-
sumption that this assures that the SPS measures are implemented based on an
objective rationale independent of political interests. However, the efficacy of
this is questioned by some scholars.’! Furthermore, significant debate arose in
connection with what should be the required level of “scientific evidence”, espe-
cially in relation to GMOs.[? It is also interesting to note that in case law, there
has been a tendency for states to attempt to argue their way out of having their

[4] For a more in-depth examination of this relationship, see: Gruszczynski, 2010, 111-112.
[5] Gruszczynski, 2010, 143-145.
[6] For more on this topic, see: Peel, 2013; Hajdu, 2020, 86.; Gruszczynski, 2014; Gonzalez, 2007.
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measures classified as SPS measures, due to the higher level of scientific justi-
fication necessary for them to be considered appropriate under the SPS Agree-
ment’s risk assessment system.”!

We discussed the risk assessment aspect of the SPS Agreement in relative
brevity above, and so we must now turn to the second important characteristic
of the Agreement: harmonization. This topic is largely covered by Article 3 of
the Agreement. To summarize, the SPS Agreement induces its member states
to base their SPS measures on international standards and guidelines (3.1). It
explicitly states that SPS measures conforming to such standards and guide-
lines will be presumed to be consistent with both the SPS Agreement and the
WTO Agreement (3.2). However, it does not rule out the imposition of a higher
level of standards by member states, assuming there is sufficient scientific jus-
tification (3.3). Article 3.2 may be viewed as a sort of positive reinforcement
or reward by the SPS Agreement towards member states who decide to fol-
low international standards and guidelines, by essentially rendering their SPS
measures unchallengeable under both the SPS Agreement and the GATT. By
contrast, Article 3.3 does establish the option to apply a higher level of protec-
tion but demands an appropriate level of scientific justification, which, accord-
ing to case law, is to be specifically obtained via the risk assessment process
outlined in Article 5.1

Equivalence could be considered another central characteristic of the SPS
Agreement. Described in Article 4, it posits a basic requirement for member
states to accept the SPS measures of other member states as equivalent to their
own, even if they differ in nature or execution, provided the exporting member
state demonstrates objectively that its measures achieve the importing mem-
ber state’s appropriate level of SPS protection. It also establishes the right of
the importing member state to be provided reasonable access upon request,
for purposes of inspection or testing. Interestingly, this Article also induces
the member states to enter into negotiations regarding multilateral or bilat-
eral agreements on recognition of equivalence. In the author’s opinion, this
Article essentially establishes a very basic form of equivalency that is neither
automatic nor guarantees mutual recognition. This can be considered sensible
given the SPS Agreement’s nature as essentially a framework of coordination
in this field.

Transparency should also not be disregarded. Article 7 of the Agreement, in
conjunction with Annex B, provides some transparency rules regarding SPS mea-
sures. In essence, member states have to publish their SPS regulations prompt-
ly and allow a period of adaptation (except in urgent circumstances) between
publication and entry into force. They also have to establish an enquiry point
for answering all reasonable questions regarding their SPS measures. Finally,
Annex B also outlines a notification procedure by which member states are to

[7]1 See Peel, 2013; Hajdu, 2020, 86.; Gruszczynski, 2014; Gonzalez, 2007.
[8] Gruszczynski, 2010, 105-106.
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notify the other member states of their planned SPS measures if they differ from
international guidelines (or if such guidelines do not exist) and may significantly
affect trade with other member states.

The penultimate key element of the SPS Agreement we should briefly discuss
is the control, inspection and approval procedures. Much like with transparency,
the basic obligation of the member states is established by an article (Article 8),
while an annex (Annex C) contains more specific rules. These rules essentially
establish that member states should ensure, with respect to any procedure to
check and ensure the fulfilment of SPS measures, that a) these procedures are
undertaken and completed without undue delay, in a non-discriminatory fashion
and b) the standard processing period of each procedure is published or that the
anticipated processing period is communicated to the applicant upon request,
among other rules concerning topics such as equitable procedural fees with like
domestic or third party products or that whenever specifications of a product
are changed subsequent to its control and inspection in light of the applicable
regulations, the procedure for the modified product is limited to what is nec-
essary to determine whether adequate confidence exists that the product still
meets the regulations concerned.

Finally, we should also briefly discuss the question of regional adaptation.
While this might not seem like as central of a characteristic as the others, we will
see that both of our investigated trade agreements will contain additional rules
on this matter. In the WTO SPS Agreement itself, three paragraphs within Article
6 discuss this matter. In essence, the Agreement induces its member states to
ensure that their SPS measures are adapted to the SPS characteristics of the area
the product originated from or is destined to (6.1). Member states are likewise
induced to recognize the concept of pest- or disease-free areas, as well as areas
of “low prevalence” (6.2). Finally, exporting member states claiming that are-
as within their borders are pest- or disease-free (or areas of “low prevalence”)
must provide the necessary evidence for objectively demonstrating this claim to
the importing member state. This includes an obligation to provide reasonable
access to the importing member state for inspection or testing purposes (6.3). In
the author’s opinion, this element of the WTO SPS Agreement essentially assists
in a smoother running of trade between countries where there is no major risk
of disease or pests.

Based on the above, we can now see what sort of baseline the SPS Agreement
sets out: a risk assessment procedure based on scientific objectivity, a relative-
ly basic harmonization system that nevertheless rewards adherence to inter-
national guidelines, a somewhat rudimentary system of equivalence, relatively
well-detailed rules of transparency and control, inspection and approval proce-
dures, as well as guidelines for regional adaptation. This is what we will evalu-
ate both the CETA and the EU-UK TCA against, examining whether they provide
more than the SPS Agreement in their SPS chapters.
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[II. TESTING THE HYPOTHESIS: CETA VS. EU-UK TCA

In this chapter, we will examine the SPS chapters of the CETA and the EU-UK
TCA on a side-by-side basis. We will not deal with the history of the agreements,
or the various other parts of the agreements, and instead focus solely on com-
paring the two SPS chapters and evaluating them regarding how much they add
to cooperation compared to the baseline, the WTO SPS Agreement. As noted in
the introduction, we will also not deal with the SPS Agreement’s implementation
into domestic regulation.

First of all, as referred to throughout the study, both the CETA and the EU-UK
TCA contain SPS chapters. Chapter Five in the case of the CETA, and Chapter 3
in the case of the EU-UK TCA. If we glance at these chapters, we can already see
that the EU-UK TCA appears to be lengthier, seemingly supporting our hypoth-
esis. However, we will need to examine them in further detail before making
such a conclusion. The first element that becomes obvious to the reader of both
chapters is that both SPS chapters, as expected in the author’s opinion, affirms
helyett affirm the adherence of the parties to the WTO SPS Agreement. These
establish the author’s view that these articles are to be read as additional sup-
plements to the WTO SPS Agreement, building on its rules. Thus, our use of the
WTO SPS Agreement as a baseline is immediately justified.

Next, we will move on to using the previously discussed key characteristics
of the SPS Agreement to examine both agreements: risk assessment, harmoni-
zation, equivalence, transparency, control, inspection and approval procedures,
and regional adaptation. Afterwards, we will examine more miscellaneous ele-
ments of the SPS chapters that don’t necessarily build upon the characteristics
we established in the previous chapter, but which nevertheless could be consid-
ered notable for testing our hypothesis.

The first characteristic is risk assessment. In both the CETA and the EU-UK
TCA, there is not much direct elucidation on any sort of substantive addition to
the risk assessment rules of the WTO SPS Agreement. In the EU-UK TCA’s case,
risk assessment appears in Article 73.1 (under General Principles), where the
TCA notes that the parties should apply SPS measures based on “risk assess-
ments in accordance with relevant provisions, including Article 5 of the SPS
Agreement.”®” The TCA has some further references to risk assessment, but
these are not in strict connection with any substantive rules or additions to the
WTO SPS Agreement’s Article 5. In comparison, the CETA only very briefly re-
fers to risk assessment in its SPS chapter with regard to the joint management
committee for SPS measures (this will be discussed below), as well as in Article
5.10 regarding import checks. Therefore, it seems we can conclude that at least
with regard to risk assessment rules, there was no real substantive change in
either agreement compared to the WTO SPS Agreement, and we likewise cannot

[9] For the EU aspect of this, see: Alemanno, 2007; Downes, 2014.
[10] EU-UK TCA Article 73.1.
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state that the TCA would have any marked advantage over the CETA here. In the
author’s opinion, this is perhaps unsurprising, as the WTO SPS Agreement, as
we have seen, contains relatively detailed rules on risk assessment principles,
and as such, further coordination in this field is perhaps not quite that much
of a pressing “need”. As an interesting sidenote, the Trans-Pacific Partnership
Agreement, another recent trade agreement with SPS content (though involving
neither the EU nor the UK), while also largely conforming to the SPS Agreement’s
risk assessment rules, also imposed a greater restriction on regulatory autono-
my compared to the SPS Agreement,'V and thus the CETA and the EU-UK TCA as
well.

Harmonization in the WTO SPS Agreement mainly referred to member states
following international guidelines when formulating their SPS measures and be-
ing “rewarded” by the treaty for doing so.*?! Therefore, regarding this charac-
teristic, we should look into how said international guidelines and recommenda-
tions are potentially implemented in both SPS chapters. In the CETA’s case, this
aspect mainly crops up (if in a brief way) in relation to regional adaptation, and
therefore we shall discuss it there. However, the EU-UK TCA has more concrete
examples of such guidelines being integrated into the treaty. In Article 74 on
official certification, the TCA mentions that should an importing party require
official certification, then the model certification should be in line with the prin-
ciples laid down in the international standards of the Codex,™® the IPPCI** and
the OIE™S], Furthermore, several more TCA articles reference cooperation with
regard to adhering to and developing international standards and guidelines. An
example of this is Article 82, in which the EU and the UK agree to cooperate in
multilateral international fora on the development of international standards,
guidelines and recommendations, with respect to SPS measures. In addition, Ar-
ticles 84 and 85 both deal with the question of cooperative implementation and
development of international guidelines (with regard to animal welfare-related
SPS measures and antimicrobial resistance-related SPS measures respectively).
Therefore, we can state that with regard to the harmonization characteristic, the
EU-UK TCA appears to be the more advanced and deeply cooperative agreement.

Our next characteristic to be used as a perspective for comparison is equiv-
alence. In the CETA, this is directly addressed in Article 5.6. The basic princi-
ple here remains the same as with the WTO SPS Agreement, that is to say, the
exporting party must objectively demonstrate achieving the importing party’s
appropriate level of SPS protection with its own measures. However, the Article
also refers to two annexes (Annex 5-D and Annex 5-E), with the former outlin-
ing further principles and guidelines for determining, recognizing and main-

[11] Wagner, 2017, 454.

[12] Mayeda, 2004, 746-747.

[13] Codex Alimentarius Commission.

[14] International Plant Protection Convention.
[15] World Organisation for Animal Health.
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taining equivalency, while the latter sets out the areas for which the importing
party recognises that an SPS measure of the exporting party is equivalent to its
own, as well as the areas for which the importing party recognises that the ful-
filment of the specified special condition, combined with the exporting party’s
SPS measure, achieves the importing party’s appropriate level of SPS protection.
With regard to Annex 5-D, the CETA did not list such guidelines for determina-
tion and recognition of equivalence (as this was agreed by the parties to be nego-
tiated at a later date), but guidelines for maintenance of equivalence were agreed
on. This essentially posits that if one of the parties intends to adopt, modify, or
repeal an SPS measure in an area for which it has made a recognition of equiv-
alence, then it should also evaluate whether this change would affect the recog-
nition of equivalence, and notify the other party of its intentions. Importing
parties implementing such changes in areas where mutual recognition has been
achieved should continue to accept the recognition of equivalence until it has
communicated to the exporting party whether special conditions must be met
and what these would be. The CETA then induces the parties to develop these
conditions cooperatively. As for Annex 5-E, this annex contains an extensive list
of SPS measures from both parties, classified in specific areas, and listing recog-
nitions of equivalence in the given areas. For the purposes of this study, it is not
necessary to describe these minute details at length.

As for the EU-UK TCA, we encounter a very different approach here to equiv-
alence. While the CETA’s SPS chapter directly references equivalence, as do the
attached annexes, there is no such direct reference to the concept of equivalence
in the EU-UK TCA. This is not to say, however, that such equivalence rules re-
garding SPS measures do not exist in the treaty. But the TCA’s approach to the
matter is different. Instead of singling out SPS measures and describing specific
equivalence rules for them, it does the same with relation to organic products,
specifically in Annex 14. Some of the laws mentioned under this annex could
necessarily be also classified as SPS measures given their nature. The general
structure here is that there are two sets of product lists (Appendix 14-A and 14-
B) and two sets of regulations (Appendix 14-C and 14-D) within the agreement,
with the EU recognizing the equivalence of UK regulations listed in 14-C to its
own with regard to the products listed in 14-A, while the UK does the same
with EU regulations listed in 14-D with regard to the products listed in 14-B.
These products include unprocessed plant products, seeds, unprocessed animal
products and others. Beyond this straightforward (and limited) recognition, the
TCA has procedural rules for the maintenance of this recognition, much like with
the CETA. Namely, there is automatic maintenance of equivalence in the case of
modification, revocation or replacement of the listed regulations, but the other
party is allowed to object, which in turn possesses its own procedural rules. As
per Article 3.5 of Annex 14, if a party considers that the laws, regulations or
administrative procedures or practices of the other party no longer meet the re-
quirements for equivalence, that party shall issue a reasoned request to the oth-
er party to amend the relevant laws, regulations or administrative procedures
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or practices, and shall provide the other party with an adequate period, which
shall not be less than three months, for ensuring equivalence. If such is not ac-
complished, or if there are other issues, the TCA empowers the aggrieved party
to suspend unilaterally the recognition of equivalence with regard to the meas-
ure at hand.'® Despite the apparently different approach here on the surface,
the author is of the view that this is not necessarily all that different in practical
outcomes from the approach taken by the CETA. In both cases, there is a limited
list of recognized equivalence, and only rules for maintenance (and suspension)
of these recognitions, but no specific, treaty-provided way to add further recog-
nitions (beyond new negotiations of course), and most importantly, no automatic
way of establishing new recognitions of equivalence.

Our next characteristic to use as a basis for comparison is general trans-
parency. In the case of the CETA, this topic is primarily covered by Article 5.11,
which contains rules regarding notification and information exchange. With
regard to notification, the CETA mandates that parties shall notify each other
without undue delay regarding three different scenarios: significant change to
pest or disease status, finding of epidemiological importance with respect to
an animal disease or significant food safety issue related to a product traded
between the parties. With regard to information exchange, the parties are in-
structed to exchange information on issues such as a change to a party’s SPS
measure, any significant change to the structure or organisation of a party’s
competent authority, and other similar matters. The EU-UK TCA takes a some-
what similar approach, and in Article 80, mandates a similar requirement of no-
tifying the other party without undue delay in case of a significant change to pest
or disease status, the emergence of a new animal disease, a significant food safe-
ty issue identified by the party, etc. However, it also contains a separate trans-
parency article in the form of Article 77. This Article ensures that both parties
will promptly communicate to the other party any changes to its SPS measures
and approval procedures, and enhance mutual understanding of its SPS meas-
ures and their application, among other commitments to information exchange.
A somewhat related aspect to transparency in the case of both agreements is the
option to hold technical consultations with respect to food safety, plant health,
animal health, an SPS measure. In the CETA, this receives its own (short) article,
Article 5.12, while in the case of the TCA, it is integrated into Article 80 as its sec-
ond paragraph. In the author’s opinion, with regard to this characteristic, there
seems to be a general equivalency between the two agreements, though the TCA
is somewhat more fleshed out and detailed, with its stronger separation of noti-
fication and information exchange.

We now turn to the question of control, inspection and approval procedures.
Even beyond the scope of the topic in the WTO SPS Agreement, we will also
endeavour to discuss here all elements of the SPS chapters that relate to SPS

[16] For detailed information on the domestic equivalence decision framework of both parties, see:
Holger - Harle, 2020.
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measure-based procedures to approve or inspect specific products, as well as
the tools available to parties to inspect or monitor the implementation of their
SPS measures. At first glance, this appears to be an area where both agreements
are reasonably well-developed. In the case of the CETA, we have Articles 5.7, 5.8,
5.9 and 5.10 that could be connected to the topic. To be more specific, Article 5.7
establishes a system for jointly identifying a commodity as a priority. In such
cases, the importing party has to undertake, without undue delay, the necessary
process to establish specific SPS import requirements for the commodity that is
identified as a priority. For this purpose, the exporting party has to provide all
relevant information and give reasonable access for the purpose of inspection.
Article 5.7 also contains rules for “authorised establishments” for the import of
a commodity, which can be approved without prior inspection by the importing
party if conditions are met. Article 5.8 establishes the possibility for parties to
carry out audits and verifications of the other party’s competent authority, in or-
der to ensure that the control programmes match the requirements of the CETA.
Meanwhile, Article 5.9 covers rules regarding export certification, specifically
with regard to live animals and animal products, where if equivalence has been
recognized, the parties use a model health attestation that appears in Annex 5-1
of the CETA. Finally, Article 5.10 concerns the topic of import checks and fees. In
this case, Annex 5-] covers the more minute rules of such checks and fees, but the
Article itself establishes that if the import checks reveal non-compliance with
the relevant import requirements, the action taken by the importing party must
be based on an assessment of the risk involved and are not be more trade-re-
strictive than required to achieve the party’s appropriate level of SPS protec-
tion (hence why we already mentioned Article 5.10 earlier). It also provides that
importing parties are to notify importers of the reason for non-compliance and
grant an opportunity to review the decision.

In the case of the EU-UK TCA, we encounter even more robust rules. Parts of
Article 73, as well as Articles 75, 76 and 79, can all be tied to the present topic.
To begin, Article 73.3 contains injunctions against undue delay in initiation and
completions, as well as against unnecessary, scientifically and technically unjusti-
fied or unduly burdensome information requests in relation to SPS procedures or
approval processes. These procedures and approvals are also to be applied with-
out discrimination, are to be proportionate to the risk identified and not more
trade restrictive than necessary. Furthermore, Article 73.4 bars parties from us-
ing these SPS procedures or information requests to delay market access. Like-
wise, Articles 73.5 and 73.6 deal with obligations to not impose administrative
procedures or systems that hamper trade unnecessarily. To continue, Article 75
concerns import conditions and procedures, with a lengthy list of specific rules.
We will highlight some of the most important ones. This Article notably mandates
that the import conditions of the importing party should apply to the entire terri-
tory of the exporting party in a consistent manner. It also establishes an authori-
sation system, which allows importing parties to require authorisation for certain
products, which is to be granted if the competent authority of the exporting party

EU, SPS AND BREXIT: COMPARING SPS CHAPTERS IN THE CETA... 89



TANULMANYOK

objectively demonstrates the fulfilment of the authorisation conditions to the im-
porting party. The Article also contains rules for cases where the exporting party
requests to be examined only for a part of its territory for the authorisation, which
in the author’s opinion, is naturally a crucial feature when one of the parties is the
EU. Control, inspection and approval procedures are also directly referred to here,
mandating parties to initiate and complete such procedures without undue delay,
while information requests are to be limited to what is necessary for the approval
process to take into account information already available in the importing par-
ty. Another highlightable rule within this Article is the obligation for the parties
to promptly take all necessary legislative and administrative measures to allow
trade to take place without undue delay (assuming positive results on its assess-
ment), as well as the establishment of a list of regulated pests for products, or oth-
er related objects, where a phytosanitary concern exists by the given importing
party. Turning over to Article 76, we see something similar to the CETA’s Article
5.7, as it concerns rules on approved establishments. This essentially allows im-
porting parties to optionally maintain a list of approved establishments meeting
their import requirements as a condition to specifically allow imports of animal
products from these establishments. As for Article 79, here we find detailed rules
on audits and verifications, similar in concept to CETA’s Article 5.8. This specif-
ically allows importing parties to carry out audits and verifications of the other
parties’ inspection and certification systems, as well as the results of the controls
carried out by said systems. Notably, the parties have to discuss the objectives and
scope of the audit or verification before its commencement, and the importing par-
ty also has to provide a plan for this at least 30 days prior to the commencement. In
general, we can summarize that the EU-UK TCA is noticeably more detailed than
the CETA from the perspective of this characteristic, though the latter is also rela-
tively detailed, but not to the same extent.

The final characteristic we established regarding the WTO SPS Agreement was
regional adaptation. Both trade agreements explicitly refer to this. In CETA, this
would be Article 5.5, as well as some of the attached annexes. Here, the agreement
outlines rules separately for animals, animal products and animal by-products
as well as plants and plant products. These rules are associated with specific an-
nexes, and principally concern recognizing zoning, regional conditions, as well as
taking into account pest statutes of given areas when establishing SPS measures.
As for the EU-UK TCA, Article 78 contains detailed rules for adaptation to regional
conditions. Like the CETA, the parties are mandated to recognise the concept of
zoning, disease-free areas, protected zones, pest-free areas, etc. This Article also
mandates the establishment of close cooperation to maintain confidence in the
procedures related to these zones and areas. In general, this Article refers strongly
to the OIE standards. As for comparing the two Agreements on this front, we can
say that there do not seem to be overly significant differences in the depth of co-
operation. The EU-UK TCA article is technically more detailed, but we have to take
into account that the CETA also has more specific rules related to these matters in
the relevant annexes. Thus, we can roughly equate the two agreements here.
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Beyond the characteristics we established in the previous chapter, there are
some other miscellaneous aspects we can use to compare the two SPS chapters. To
be specific, coordination committees and enhanced cooperation in particular are-
as. With regard to the former, Article 5.14 of the CETA refers to the so-called Joint
Management Committee for Sanitary and Phytosanitary Measures, which is to meet
annually and as required by its tasks. This Committee fulfils manifold functions, in-
cluding monitoring the implementation of the CETA’s SPS chapter, providing direc-
tion for the identification, prioritisation, management and resolution of issues, and
preparing and maintaining a document that details the state of discussions between
the parties on their work on recognition of the equivalence of specific SPS measures,
among other tasks related to the SPS measures of the parties. This Committee is also
notably empowered to establish working groups to resolve discussions of specific
SPSissues. A similar committee is established in Article 87 of the EU-UK TCA, called
the Trade Specialised Committee on Sanitary and Phytosanitary Measures. This
Committee has similar tasks to the CETA’s committee, including discussing ongoing
processes on the development of new SPS-related regulations, reviewing SPS meas-
ures by the parties of the agreement, and assisting in information exchange, among
other tasks. In the author’s opinion, both committees appear to be roughly on even
footing with regard to their competencies.

Enhanced cooperation in particular areas is the last aspect we shall use to com-
pare the two agreements. This aspect is entirely unique to the EU-UK TCA’s SPS
chapter, the CETA’s chapter does not possess this. Articles 84, 85 and 86 of the
TCA address this matter. The TCA specifies three areas of enhanced cooperation:
animal welfare (Article 84), antimicrobial resistance (Article 85), and sustaina-
ble food systems (Article 86). With regard to animal welfare, the TCA’s parties
recognized animals as sentient beings and undertook to cooperate in developing
the best possible animal welfare practices, exchange information with each other,
and strengthen their mutual research in the area. For antimicrobial resistance,
the TCA emphasizes the “fight against the development of antimicrobial resist-
ance” and likewise establishes avenues of cooperation and information exchange
between the TCA’s parties. This Article (85) also emphasizes cooperation with rel-
evant international organizations for further development of this field. Article 86
is considerably shorter in comparison, but still mandates that the parties will en-
courage their respective competent food safety, animal and plant health services
to cooperate with each other for furthering sustainable food production methods
and food systems. In the author’s opinion, these articles are interesting, because
they represent a further evolution, away from the simple generic SPS cooperation
as we have seen in the CETA for example. Clearly, the parties considered these ar-
eas especially notable, and thus cooperation was reinforced by singling them out.
An example we can cite in support of this notion is the EU’s recent drive to develop
further regulations regarding antimicrobial resistance.l'”

[17] European Commission: European Health Union: EU steps up the fight against antimicrobial re-
sistance, 2023.
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IV. CONCLUSIONS

Our original hypothesis was that the EU-UK TCA would present a deeper co-
operation between parties than the CETA did. Based on our previous chapter, it
seems this hypothesis hasbeenlargely proved true at first glance. To summarize,
we identified a rough equivalency between agreements regarding questions of
risk assessment, equivalence, coordination committees, regional adaptation and
transparency (though here, we identified the TCA as having a slight edge over
the CETA). By comparison, we established that the TCA clearly realizes a deep-
er cooperation with regard to harmonization, control, inspection and approval
procedures, and enhanced cooperation in particular areas. Therefore, we can
state that our original hypothesis can be considered to have proven true.

However, it is another matter to consider whether this somewhat deeper level
of cooperation can be considered significant compared to the CETA, or whether
it represents a significant step forward compared to the baseline, the WTO SPS
Agreement. In the author’s opinion, the TCA largely doesn’t show itself to be par-
ticularly revolutionary when it comes to SPS measures. The seeming failure to
significantly further develop equivalence recognition mechanisms compared to
both the WTO SPS Agreement and the CETA is particularly notable. This is because
equivalence, in the author’s opinion, is ultimately one of the most significant ques-
tions when it comes to the practical application of SPS measures. Of course, the fact
that the TCA has more developed and robust rules of control, inspection and ap-
proval procedures is commendable and contributes to various practical benefits,
but equivalence is perhaps still the most practically important element.

By contrast, we can highlight the concept of enhanced cooperation in par-
ticular areas as a significant positive development in the TCA compared to the
CETA (and the WTO SPS Agreement). In the author’s opinion, designating certain
SPS-related areas as especially important for establishing cooperation can be
significant in mitigating the potential negative outcomes of these threats. Espe-
cially in relation to antimicrobial resistance, cross-border cooperation can be
considered particularly valuable, since this issue is difficult to resolve on a pure-
ly domestic basis.®

In the author’s opinion, it would be perhaps advisable for the EU and the UK
to consider negotiating a supplementary treaty related specifically to SPS mea-
sures. While the currently established framework is largely suitable and does
expedite the implementation of SPS measures and reduce their impediment to
trade, further cooperation could be useful. In particular, the concept of enhanced
cooperation for areas could be expanded to cover further important areasjudged
by the parties to be critically important, and existing rules here could be further
deepened. Likewise, establishing a more automatized system of equivalence recog-
nition when it comes to SPS measures might be considered advisable. Given the

[18] Regarding this topic, see: Christen, 2018.
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evident tightening of regulations on the UK side that we already referenced in the
introduction, the need for further evolving the SPS aspects of the treaty appears
to be ever more significant. As the EU also increasingly develops legislation on
SPS-adjacent matters, it is important to establish closer regulatory cooperation
with important trading partners like the UK.
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